
"O'U 
OF NEW YORK

STATE TAX COMMISSION

In the l"tatter of the Petitlon

o t
THOIIAS L. REGAN, JR. and
CAROL R. REGAII, his wife

For a Redeterminat ion of a Def ic iency or
a Revlslon of a Determinat ion or a Refund
of Personal Income
Taxes under Art ic le(x) 22
Tax Lawlfor the Year(s) srr<*exftod$)
L966,  L96 '7  ,  L968 and 1969.

State of New York
County of Albany

John Hutrn

ahe is an employee of

age, and that on the

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

of the

by (cert l f ied) mai l  upon fhomas L.,  Jr.  and

the pet i t ioner in the within proceedlng,

securely sealed postpaLd wraPPer addressed

L .  R e g a n ,  J E .

rhe Deparrmenr' 
":";::":": ":;",::", 

"."::' j";"::':,

13th day of September , L978, xtre served the withln

Caro1 R. Regan (xreoenex$aH,*x>e$

by enclosing a true copy thereof in a

as  fo l lows:  Mr .  &  Mrs .  Thomas
173 Main  St ree t
Hingham, Massachusetts

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f lce or off lc lal  depository) under the excluslve care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the sald addreaaee is the ftef*ctcl!98*i$P

pf;Che) petitioner herein and that the address set forth on said nraPPer ts the

last known address of the (rcgxxeuceftrrs<xfxtdrc) petttloner.

Sworn to before me thls

13th day of September

rA-3 (2/76)

L978



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
IHOIUAS L. REGAN, JR. and
CAROL R. REGAII, his wife

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinat, lon or a Refund
ofPersona l  Income
Taxes under Art ic le (x) 22 of the
Tax Law for the Year(s) o0r<aEXIU{D(a)
L 9 6 6 .  L 9 6 7 .  1 9 5 8  a n d  L 9 6 9 -

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

the is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 13th day of September , L978 r *he served the wlthin

Notice of Decision by (cert i f ied) mai l  upon Stephen V. Z. McQuide

AFFIDAVIT OF MAILING

by enclos ing a

as  fo l l ows :

(representat lve of)  the pet i t ioner ln the withln proceedlngt

true copy thereof in a securely sealed postpaid wrapper addressed

Stephen V.  Z .  McQuide ,  Esq"
N o l a n  &  H e l l e r ,  P . C .
60  Sta te  S t ree t
A1bany, New York I22O7

and by deposit ing same enclosed in a postpaid properly addreseed wrapper ln a

(post of f ice or off ic ial  deposicory) under the exclusive care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addreasee is the (represenEative

of the) pet i t loner hereln and that the address set forth on said trapper is the

last knorr 'n address of the (representat ive of the) pet l t loner.

Sworn

13rh

before me thtsfo

d at a y

'/

of September

.l.,ti

rA-3 (2176)

, L978.



STATE OF NEW YORK
STATE TAX COM},IISSION

In the l" lat ter of  the Pet i t lon

o f
THOIUAS L. REGAAI, JR. and
CAROL R. REGAN, his wife

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnat ion or a Refund
of Personal Income
Taxes under Art ic le(tr)  22 of the
Tax Law,for the Year(s) m<*r iod(X)
L966 ,  L967 ,  1968  and  1969 .

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

ahe is an ernployee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 13th day ofSeptember ,  L978, xhe served che within

Not ice of  Decis ion by (cert i f ied) mai l  upon Wil l iam F. Chandler

(representat ive of)  the pet i t ioner ln the within proceedlng,

by enclosing a .'#iriinJ*.F:."3f;"1ibiJ.","%r;lr sealed postpald rrrapper addressed

as foLlows: Urbach, Kahn & Werl in
66 Sta te  S t ree t
Albany, New York 12207

and by deposit ing same encl"osed in a postpaid properly addressed wrapper Ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee ie the (representatlve

of the) pet i t ioner heretn and that the address set forth on sald wrapper ls the

last known address of the (representat ive of the) pet l t toner.

AFFIDAVIT OF MAILING

Sworn

I 3 t h

to before me this

day of September ,  L9 78

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Smtmb*r 13, 19?8

ltr. i l,Lra. 1[h6ag [, Rr$aRr firl .
1?3 l{ctn ttr*rt
etryhan, tlnrerehtlxrtta

sc8r !ls* & l{rs. tcgranr

Please take notice of the DICISISil
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mnt.ltp
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sqlrrvi,rlng 8ax
Srarfng ofltec

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF' NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

THOMAS L. REGAN, JR. and
CAROL R. REGAN, his wife

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the years
1966 ,  L967 ,  1968  and  L969 .

DECTSTON

Pet i t ioners,  Tt romas L.  Regan,  Jr .  and Caro l  R.  Regan,  h is

wi fe ,  L '73 Main Street ,  Hingham, Massachuset ts ,  f i led pet i t ions

for  redeterminat ion of  def ic ienc ies or  for  re funds of  personal

income tax under  Ar t ic le  22 of  the Tax Law for  the years 1966,

1967 ,  1968  and  L969  ( r i l e  No .  IO74O) .

Formal  hear ings were held before Solomon Sies,  Hear ing

Of f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Bu i l d ing  #9 ,

S ta te  Campus ,  A lbany ,  New York ,  on  Februa ry  23 ,  L977  a t  9zL5  A .M.

and cont inued on March 9,  L977 at  9 :30 A.M.  Pet i t ioners appeared

by  No lan  &  He1 le r ,  Esqs .  (S tephen  V .  Z .  McQu ide ,  Esg . ,  o f  counse l )

and by Wi l l iam F.  Chandler ,  CpA,  of  the f i rm of  Urbach,  Kahn &

Werl in, The Income Tax Bureau appeared by peter Crotty, Esg.

(wtari lyn tvt. Kaltenborn, Esq. , of counsel) .
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ISSUES

I .  V'/hether the notices of def iciency

against  pet i t ioner  Caro l  R.  Regan,  who d id

resident returns or the consents extendinq

to issue assessments for  L966 and L967.

II.  V'/hether or not petit ioner Tlhomas L.  Regan,  J r .  was  a

partner in the New York partnership f irm of Wood, Struthers, or

whether he was merely an employee thereof performing no services

within the State of New york.

II I .  Whether certain payments received by petit ioner Thomas L.

Regan,  Jr .  f rom Wood,  St ruthers a Winthrop,  des ignated as sa lar ies

and in terest ,  const i tu ted a d is t r ibut ive share of  par tnership

income.

were t imely issued

not sign the non-

the t ime within which

IV. Whether

by  the  a l loca t ion

the

o f

pet i t ioner  as a nonres ident  par tner  is  bound

the par tnership.

FINDINGS OF FACT

1.  Pet i t ioners,  Thomas L.  Regan,  Jr .  and Caro l  R.  Regan,

h is  wi fe ,  f i led jo in t  Federa l  income tax returns for  Lg66,  Lg67,

1968 and L969.  Pet i t ioner  Thomas L.  Regan,  J t .  f i led a New York

State nonresident income tax return (form IT-2O3) for L967. New York

State income tax nonres ident  re turns ( f 'orm IT-203's)  o f  pet i t ioners

for L966, 1968 and L969 were f i led by TLromas L. Regan, Jr.
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Petit ioner Thomas L. Regan, Jr. executed consents extending the

per iod wi th in  which to  issue assessments for  L966 and L967 to

Apr i l  15,  L972.  The consents purpor t  to  a lso bear  the s ignature

of  pet i t ioner  Caro l  R.  Regan.

2.  On February 24,  L972,  the Income Tax Bureau issued a

Statement of Audit Changes against petit ioners for 1966, imposing

addi t ional  personal  income tax in  the amount  of  $L6,744.04,  wiLh

in te res t  o f  $5 ,01O.99 ,  f o r  a  t o ta l  o f  $2L ,755 .O3 .  Acco rd ing l y ,

a Not ice of  Def ic iency was issued on Apr i l  10,  L972.

3.  On February 24,  L972,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioners for  L967 and 1968,

imposing addit ional personal income tax for said respective years

in  the  amoun ts  o f  $22 ,O55 .16  and  $14 ,655 .O2 ,  p lus  pena l t y  (assessed

under  sec t i on  685 (c )  f o r  underes t ima t ion  o f  t ax )  o f  $38 .39  and

in te res t  o f  $7 ,904 .35 ,  f o r  a  t o ta l  o f  $44 ,652 .92 .  Acco rd ingLy ,

a  No t i ce  o f  De f i c i ency  was  i ssued  on  Apr i l  I 0 ,  L972 .

4.  On February L4,  L973,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioners for  L969,  imposing

addi t ional  personal  income tax in  Lhe amount  of  $3,425.72,  p lus

i n te res t  o f  $605 .67 ,  f o r  a  t o ta l  o f  94 ,031 .39 .  Acco rd ing l y ,  a

No t i ce  o f  De f i c i ency  was  i ssued  on  March  26 ,  L973 .
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5.  Pet i t ioners t imelv  f i led pet i t ions for  redeterminat ion

o f  t he  no t i ces  o f  de f i c i ency  fo r  L966 ,  L967 ,  1968  and  L969 .

6.  In  196I  or  L962,  pet i t ioner  Thomas L.  Regan,  Jr .  entered

into an arrangement with Wood, Struthers & Company (later known

as Wood, Struthers & Winthrop), a New York stock brokerage l imited

partnership, whereby Mr. Regan opened a branch off ice in Boston

for  sa id par tnership and acted as res ident  manager .  Mr.  Regan

was to receive a nominal  sa lary  p lus a d is t r ibut ive share of  the

Boston incomer ds well as a bonus based on a formula agreed to by

Mr.  Regan and the par tnership.

7- By agreement dated January L, L966, petit ioner T'homas L.

Regan,  Jr .  became a genera l  par tner  in  the l imi ted par tnership

f i rm of  Wood,  St ruthers & Winthrop.

8.  By agreement  dated February L,  1968,  the agreement  referred

to in  F ind ing of  Fact  "7, "  supra,  was modi f ied whereby pet i t ioner

Tlhomas L. Reg:an, Jr. became a "special partner" and was not required

to share in losses of the partnership. The agreement provided in

pa r t ,  t ha t :

"One or more partners i ldy, from time to t ime, be paid
salar ies and commiss ions on business at t r ibutable to
them in such amounts as a voting majority of the partners
may determine and as may be permitted by those securit ies
exchanges of which the partnership is a member organization.
Any such salary or commission shall  be treated as an
expense of the partnership and paid, whether or not
earned,  before any d is t r ibut ion of  prof i ts .  .  .  "
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Pet i t ioner  T 'homas L.  Regan,  Jr .  was a res ident  o f  Massachuset ts

during the years in issue. He was not and never has been a

res ident  o f  the State of  New York.

9.  Dur ing the years in  issue,  Wood,  St ruthers *  Winthrop

was a l imi ted par tnership mainta in ing i ts  pr inc ipa l  p lace of

business at  20 Exchange Place,  New York,  New York.  I t  a lso

mainta ined branch of f ices in  Boston,  Massachuset ts ,  Rochester ,

New York,  Dal las,  Texas,  Chicago,  l l l ino is  and New Haven,

Connecticut. The aforementioned partnership f i led New York State

partnership returns for 1964 through 1968 and for the period

January L,  1969 to October  31,  L969.  On December L3,  L97L,  the

Income Tax Bureau issued a Statement of Audit Changes against the

partnership, imposing addit ional unincorporated business tax (with

in terest )  for  L964,  L965 and L966 in  the amount  of  $34,506.16.

On December 28,  L973,  the Income Tax Bureau issued a Statement

of  Audi t  Changes against  the par tnership for  L967,  1958 and 1969.

The partnership paid the amount set forth in the statements of

audi t  changes and d id not  f i le  any proLest  wi th  respect  thereto.

10. The partnership returns of Wood, Struthers a Winthrop

for  the years referred to  in  F ind ing of  Fact  "9, "  supra,  a l located

income in accordance with section 707 (c) of the Tax Law by using

the three-factor-formula. fn i ts audit of the aforementioned
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returns of the partnership, the Income Tax Bureau al located the

income and expenses of the partnership on an off ice-to-off ice

basisr  pursud.nt  to  sect ion 707(b)  of  the Tax Law.  The par tner-

ship returns for 1966 through 1969 set forth the distr ibutive

share of  net  prof i ts  and sa lar ies paid to  pet i t ioner  Thomas L.

Regan ,  JT .  as  fo l l ows :

% f ime Devoted Ordinary Income Addl .  ls t  Salar ies & In terest
to  Business Yr .  Dep.  Paid to  Par tners

L966  100  $199  , 424 .63  $203 .66  S  20 ,227 .35

L967  100  7T ,2BL .O7  L53 .22  L7B ,6LO.2L

1968  100  2L ,L49 .54  398 .58  *105  , 77 I . 37

L969  100  2 ,722 .79  99 .OO 35 ,O2O.8L

t r  I nc ludes  p roduce r ' s  bonus  o f  $52 ,450 .00 .

11. Although petit ioner Ti l :omas L. Regan, Jr. contends that

he was the resident manager of the Boston branch of the New York

partnership of Wood, Struthers & Winthrop, and should be treated

as an employee during the years in issue, he fai led to present or submit

suff icient evidence to corroborate or substantiate such contention.

L2.  Pet i t ioner  T l :omas L.  Regan,  Jr .  test i f ied that  the consents

to extend the t ime wi th in  which to  issue assessments for  1966 and

L967 were not signed by his wife, Caro1 R. Regan, that he had no

authority to sign same on her behalf, and that he forged her
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s ignature.  He fur ther  test i f ied that  the nonres ident  re turns

for L966, L96B and L969 purport ing to bear the signatures of

Caro l  R.  Regan were,  in  fact ,  s igned by h im.

13.  Pet i t ioner  Thomas L.  Regan,  J t .  omi t ted f rom his  New York

adjusted gross income for  1966 and L967,  do amount  proper ly

includible therein which was in excess of twentv-f ive percent

of the amount of New York adjusted g'ross income.

L4.  No ev idence was presented or  submit ted by the pet i t ioners

to support the contention that the partnership al location for the

years in issue, ds audited by the Income Tax Bureau, was erroneous

or  incorrect .

CONCLUSIONS OF LAW

A. ThaL the not ices of  def ic iency asser ted against  pet i t ioners

for  1966 and L967 were t imely  issued wi th in  s ix  years af ter  the

f i l ing of  the returns,  in  accordance wi th  the prov is ions of  sect ion

683 (d)  (1)  o f  the Tax Law.  Pet i t ioner  Thomas L.  Regan,  Jr .  is  bound

by the consent  executed by h im.  Since h is  wi fe ,  Caro l  R.  Regan,

was requi red to  f i le  a  jo in t  re turn or  e lect  to  f i le  a  separate

return and fa i led to  do so,  the Not ice of  Def ic iency could be

issued against  her  at  any t ime.

B. That during the years at issue, petit ioner Thomas L

Regan, Jr. was a partner in the New York partnership f irm of

Struthers a Winthrop.

Wood,



B

C. That  in  determin ing the sources of  a  nonres ident  par tner 's

share of partnership income, r lo effect can be given to a provision

in the partnership agreement which characterLzes payments to the

partner as salary or other consideration paid or distr ibutable for

services rendered to the partnership by the partner, or as being

interest  or  o ther  considerat ion paid or  d is t r ibutable for  the use

of  capi ta l  o f  a  par tner  (2o \ r "YcRR L34.2 (a)  ) .

D. fhat the New York adjusted gross income of petit ioner

Thomas L. Regan, Jr. for L966 through 1969 (in accordance with

the in tent  and meaning of  sect ion 632(a)  (1)  (A)  of  the Tax Law)

const i tu ted h is  d is t r ibut ive share of  the par tnership income of

Wood,  St ruthers a Winthrop,  as determined under  sect ion 637 of

the Tax Law.

E. Ttrat petit ioner Thomas L. Regan, Jr- was bound by the

allocation of the partnership attr ibutable to New York sources

fo r  t he  yea rs  i n  i ssue .
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F. That the petit ions of Thomas

Regan, his wife, for 1966 through L969

den ied .

DATED: A1bany, New York
September 13,  L978

L.  Regan,  Jr .  and Caro l  R.

be and the same are hereby

RESTDENT

COMMTSSTONER

a* ,/.

COMMTSSTONER
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